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L-R: Rav Yehoshua Wolfe, Rav Dovid Grossman and Rav Baruch Meir Levin
of the Bais HaVaad speaking with Rabbi Frankfurter in the beis din chamber

n furtherance of our exploration of the
thorny topic of Ponzi schemes and deals gone
wrong, [ had the great privilege of having an
in-depth conversation with three prominent
dayanim az the Bais Halaad Halacha Cen-
ter of Lakewood: Rav Dovid Grossman, Rosh
Bais Halaad; Rav Yehoshua Wolfe, dayan
and menahel of the beis din,; and Rav Baruch
Meir Levin, dayan at the Bais Halaad and
author of Landlord-Tenant in Halachah.

There's a lot of development in the
Lakewood area on the part of the hei-
mishe community. Many of them work
out well, but some of them go sour.
What percentage of those invest-
ments go sour?

RAV DOVID GROSSMAN: Lakewood is a very
tight-knit community, and there’s a lot of
trust among the members of the business
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community, baruck Hashem. There is also a
tremendous amount of development and in-
vestment, and deals are being made between
people who have been friends for years and
who grew up together. While it’s very nice to
see so much camaraderie and trust, and this
definitely leads to great parnasa’ opportuni-
ties, there has to be a certain amount of cau-
tion. Everything must be done responsibly
and in the proper manner in order to be suc-
cessful.

RAV BARUCH MEIR LEVIN: Aside from the com-
plications that come up among investors and
developers, we unfortunately have also had
issues over the past few years between cus-
tomers and developers, where developers
were unable to close at the price to which they
had agreed. It wasn’t necessarily an issue of
fraud or dishonesty; it was just a significant
problem that the bezs &z had to deal with.

Rav Grossman said that there’s a level of trust when
it comes to business deals in Lakewood, but that it
goes both ways. It makes it easier for a developer
to raise cash and syndicate properties, but it also
means that people don't protect themselves by
having written contracts because it's only a deal
between two friends. They do it based on an oral
understanding.

RAV GROSSMAN: There is definitely an issue with not document-
ing deals properly. Another thing that is extremely problemat-
ic is that people will enter a deal without even knowing what
it represents: not knowing the exact numbers, not having pro-
fessionals analyze the structure, and so on. There are so many
nuances that can come up with management situations or
kickbacks and ways that recipients can manipulate the funds
that are given to them. That’s where trust comes in. They invest
without knowing what’s happening in the company, they don’t
have access to the numbers, and they don’t have anyone review-
ing it for them before they agree to the deal. They often don’t
even have working knowledge of such deals; they just invest
without the proper due diligence.

Generally, when someone is given a pile of papers
to sign—under any circumstances—he isn't going

to carefully review them before signing. If an inves-
tor signs without reading everything given to him by
the syndicator or developer, how much weight does
halachah give to those documents?

RAV WOLFE: If a person signs something, he is agreeing to be
bound by whatever it is that he is signing. Obviously, there can
be cases where people tuck hidden fees into the wrong portion
of a document, in which case you can then try to argue that the
signer might not have understood what he was agreeing to, but
thatisn’ta typical case.

In other words, the document speaks for itself, and
not reading it isn't a defense.

RAV LEVIN: The 7eskuvos HaRashba says that clearly—again,
unless it's very egregious.

“Egregious™ meaning that when the beis din looks
at the shtar, it’s very clear that it was meant to fool
someone.

RAV LEVIN: If it was something that could not have been antici-
pated, such as in a case where you sign a syndication agree-
ment, and it says that if you fail to make any capital contribu-
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tion, all of your life savings as well as your
house and car must be given to the syndi-
cator, that would probably not be binding.
However, if it was something that could
have been anticipated, then we have the
Teshuvos HaRashba that says you are obli-
gated to read whatever you sign, and if you
don’tread it, you are essentially saying that
you trust the other party and agree to what-
everisin the document.

A typical case is where two people
enter into a partnership or a devel-
opment agreement. What's unique
about syndication is that there are
perhaps ten people investing with
one individual, and now we're deal-
ing with a situation where either the
deal went sour or the syndicator
violated the terms of the agree-
ment. | would assume that the most
ferocious investor is the one who
will be reimbursed first. Will that
preferential treatment be over-
turned, or does the beis din respect
it and allow the first investor to be
reimbursed to keep those funds?

RAV LEVIN: It does happen more often than
one might think that a big investor is given
preferential treatment because he insisted
on better terms from the outset. That would
be generally consistent with Zalac/ale, and
there’s not much a smaller investor can do
about that.

Is it consistent with halachah be-
cause he's a bigger investor and has
a greater interest?

RAV LEVIN: It's because that was the operat-
ing agreement that the syndicator agreed
to with this investor at the time of the in-
vestment, and he has the power to do that
because of his leverage. The person who
invested far less doesn't have leverage, so
he’s just going to have to agree to whatever
terms were presented to him. Again, this
was the agreement from the outset, so that’s
what the larger investor is entitled to and
there’s nothing the smaller investor can
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do about it. However, if there was no such
agreement—or perhaps if it was hidden
from the other investors—and the syndica-
tor simply decided on his own that he want-
ed to make one investor happy before the
others, he generally won't have the right to
do that. It’s hard to speak to what happens
before it comes to beis dzn, but when it does
come to bezs din, they will definitely try to
make sure thatit doesn’t happen.

The Teshuvos
HaRashba says
that you are
obligated to
read whatever
you sign, and
if you don’t
read it, you
are essentially
saying that
you trust the
other party
and agree to
whatever is in
the document.

Can the beis din reverse it, similar
to the way a bankruptcy court has
the power to reverse preferential
treatment?

RAV WOLFE: In general, it's very difficult for
abeds din to function as a bankruptcy trust-
ee, because in cases where there are mul-
tiple parties, the dezs d¢r only has jurisdic-
tion if the parties agree to arbitrate before
them. In such situations, getting all of the
parties to agree to arbitrate before one bezs
din and giving them the contractual power

they would need to potentially do that is
extremely unlikely. Maybe if the operating
contract had some sort of dispute resolu-
tion clause, they would all come to one bezs
din,but thatisn’t usually the case.

If Shimon knows that Reuven was
already paid because he was
screaming louder than he was,
when Shimon sues the original
syndicator, can he also sue Reuven
to return the improper payment he
received, or can Reuven say, “"Lav
baal devarim didi at—1 didn't hurt
you, I just got my money back™?

RAV GROSSMAN: More often than not, previ-
ous investors are the only possible hope to
recoup the investment, as the sponsor owes
so much more money than what is left. We
dealt with a case a number of years ago
where a later investor brought in the bank
statements of the syndicator showing that
on a certain date he didn’t have anything
in his bank account, after which a wired
investment came in from new investors
into that account. That same day, the syn-
dicator wired those funds to another inves-
tor who was trying to get out of the invest-
ment. The new investor was claiming that
the monies the previous investor received
to “get out” were actually his monies, as he
was able to show the trail and that it was
improperly transferred. This was actually
written up in 4mi Magazines “Beis Din”
column, and it showed how it was dealt
with. The question at hand is whether it’s
considered the claimant’s money or ifit un-
derwent a s/znzy when it was transferred
by the syndicator to the other investor via a
wire transfer, which was the psak. That be-
ing said, the concept exists of clawing back
the funds if they were given improperly,
butit’s an uphill battle.

Would you agree that Ponzi
schemes are now making up a siz-
able percentage of the deals that
go bad?

RAV WOLFE: There is a very significant im-

pactin the case of a genuine Ponzi scheme, as it means that there
is areal perpetrator who can cause severe damage and even tear
families apart, but such things are very uncommon. However,
the term “Ponzi scheme” has become a buzzword that’s thrown
around a lot, so we should define what it really means as well as
the various scenarios that can occur outside of that.

1 would assume that **Ponzi scheme” is a term that
isn't relevant in halachah because fraud is fraud.

RAV WOLFE: “Ponzi scheme” is merely a term referring to a situ-
ation where someone raises money without any real underlying
asset for the investors to purchase or acquire. He then raises new
money from other investors and uses that capital to pay the ear-
lier ones, and that cycle continues. That's real geneiva/ with a
real perpetrator, and it's a very extreme occurrence. That's a real
Ponzi scheme.

Some cases start out as Ponzi schemes, meaning that
there was never any intent to buy an asset, while
other cases were meant to buy an asset initially, but
it turned into a Ponzi scheme because the syndicator
ran into problems.

RAV WOLFE: That’s correct. You can have a case where there was
a legitimate investment and an asset was acquired, which then
evolvesinto a Ponzi scheme because the investment becomes un-
viable and the syndicator has full knowledge that he isunderwa-
ter and won't be able to pay everyone back. At that point, just to
keep things afloat and kick the can down the road, he raises new
money through other people, even though he knows that there
aren’t sufficient assets to cover the new investments. That’s an
evolved Ponzi scheme, even if it may not be as egregious as the
classical version.

Would there be a difference in halachah if some-
thing is technically a Ponzi scheme? Isn't the whole
halachic issue geneivah, regardless of how or why it
happened?

RAV GROSSMAN: I would say yes and no. You are correct that
sometimes even though someone is using investment funds to
purchase a bona fide investment, the misrepresentation is so
great that it can be halachically considered genezva/. However,
when the misrepresentation is more subtle, it may be considered
genetvas daas or lifnet tvedr or other issues. Of course, on a prac-
tical level, such misrepresentation is prohibited in any case.

RAV WOLFE: There is a very important obligation of /o saamod
al dam reiecha, meaning that people have to say something if
they have knowledge of a Ponzi scheme to save others from loss.
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Rav Baruch Meir Levin, dayan and author of Landlord-Tenant in Halachah

What often happens, however, is that there
canbe some sort of irregularity that doesn’t
rise to that level, yet people overexaggerate
and call it a Ponzi scheme anyway, which
is a problem. That buzzword needs to be
used properly and can’t simply be thrown
around.

Rav Wolfe said that Ponzi schemes
are very uncommon, but has there
been an uptick?

RAV WOLFE: Yes. However, all too often,
people invest money that they can’t afford
to risk in something that they really don’t
understand. Perhaps the syndicator’s ap-
petite for risk isn’t realistic and he presents
the deal as a sure thing where the investor is
guaranteed to get his money back at a very
high rate of return that is really unsustain-
able, and people buy into that.

RAV LEVIN: I think that part of the problem
when investors feel that they were taken
advantage of—I'm not talking about cases
of real fraud—is that some people are un-
der the misconception that they are in the
same boat as the syndicator. If the syndi-
cator is doing a lot of deals and his deals
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are doing well, that means that they will
also be successful. What they don't realize
is that there are many ways for a syndica-
tor to make money from a deal, even when
the investors won't make any money or may
even lose money. This is certainly the case
ifthe syndicator is dishonest, but even ifhe
is 100% honest, the agreement can be set
up in such a way that he will make money
even when the investor is losing money;
there can be management fees, acquisition
feesand other fees. Additionally, there may
be other people involved as advisers who
could be making money. This can all lead
to the investor entering the deal with a false
sense of security, which explains some of
the frustration you're talking about.

People are very tempted by the
prospect of fast and large returns,
but do batei din ever put the bur-
den on the investor and say that he
should have known better?

RAV WOLFE: Sometimes the victims aren’t
totally innocent. When these things hap-
pen, there are often a lot of people who
were sounding the alarm. We've had mul-
tiple cases where it became clear that there

was theft involved and one of the defraud-
ed investors came to beis din demanding
not only the return of his principal invest-
ment—which might have already been re-
paid—but also the payment of phantom
profits that never existed to the tune of a
very high rate of return, knowing that this
was all stolen money. That same person
was telling people that this syndicator was
terrible and stealing from everyone.

So you wouldn't grant him that
phantom profit.

RAV WOLFE: Absolutely not. And it’s pretty
egregious and absurd when the person has
been repaid his principal but is still claim-
ing profits that he knows don’t exist, espe-
cially since he’s accusing the syndicator of
theft. That shows you the culture on both
sides and perhaps the mindset of those
who are being pulled into these deals.
There is no question that there is a victim
and a perpetrator, but there can also be an
aspect of greed on both sides.

To what degree would you blame the
victim? Is there ever a point where a
beis din would rule that the person
should have known what he was
getting into and is therefore not
entitled to reimbursement after it
went sour?

RAV LEVIN: If there’s actual theft, it would
generally not make a difference if he
should have known or not. But more of*
ten than not, it’s not a claim of actual theft
but one of gneivas daas, where someone is
claiming that he was misled. In that case,
there’s a concept in Zalachas that there is
no greivas daas if the person could have
and should have known that the facts were
not disclosed.

To what do you attribute the uptick
in cases of actual fraud? Why are
there more now than a few years
ago?

RAV GROSSMAN: One factor might be that
there is more of an urgency to make large
amounts of money and to make it quickly

just to keep up with the upgraded frum
needs and lifestyle. This is coupled with
the fact that many people are so open about
their affluent lifestyles, and what they do
and spend is visible to their whole network.
They hear exciting stories of others becom-
ing very successful in a short amount of
time, and it seems very promising. They
then act under the pressure that they actu-
allyimposed upon themselves.

RAV LEVIN: Also, when there’s enough mon-
ey to go around, even when there’s fraud it
can often be hidden. In other words, you
can have someone close out an entire deal
and take care of all the investors with very
nice returns, but there was actual embez-
zlement by the syndicators; it’s just that
the investors still made very nice returns
because the real estate market has been
crazy over the past five or six years. In other
words, they were often able to get away with

it. However, over the past two years, mainly
because of interest rates, the margin for er-
ror has become very tight so it's harder to
hide deception.

Chazal say that when a person
takes away someone else’s money
itis likened to taking his life, which
is something that is unfortunately
happening now with people losing
their entire savings. What advice
would you have for a typical yunger-
man so he can avoid this kind of
situation?

RAV GROSSMAN: There are a few very impor-
tant points. First of all, before entering into
any type of investment one must do what-
ever he can to obtain professional advice.
Make sure you have someone reviewing the
actual numbers of the deal. If the syndica-
tor won't give you access to those numbers,

it's probably not a good idea to invest with
him.

Inresponse to this recent uptickin fraud,
an organization was started by an aska in
Lakewood who opened an office with pro-
fessionals who analyze deals for yungeleit
or others in the community who are look-
ing to invest. Its website is transparityorg.
org. Ifanyone has a deal that he is thinking
of going into, he can make an appointment
to review it confidentially before making
a commitment. The review consists of two
pro bono sessions. At the first one, the pro-
spective investor is given a list of questions
to consider and to ask the syndicator, then
a week or two later they have another ses-
sion to review the answers and unofficially
guide the person with regard to any red
flags. I would definitely use that tool before
entering into any investment.

Additionally, all investment profession-
als caution against investing any money
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